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OPINION

General lescription of the Propnsed Develonment

The zpplication contezplates an sppropriation of 3 cubic
feet per second from Cetober 1 to April 30 of each season from an
unnamed tributary to Suisun Creek, in Solano County, for municipel
use. The project includes an earth diverting dam, 9 feet high by
80 feet long,located within the ¥EIWWS of Section 12, TSN R3W, MIB&M,
‘and a pump of a stated cavacity of 13k6 gallons-per-mimute, located close
by. It also includes 2 cast iron and concrete condult, & inches in
diameter and 675 feet long which discharges into Suisun City Reservoir,
the latter being located on anradjacent tributary of Suisun Creek and
designated in the application as a point of rediversion. From that reservolr
the water currently sought is to flow through an existing conduit to the
place of use, the City of Sulsun City, located within Sections 25 and 36
o2 T5K R2¥W, MIB&M,

: Protests
Samue] H, P, Martin and Mary C. Smith protest the application

Jointly, alleging that the proposed appropriation will result in the
taking, by the applicant, of sll of the normal flow of Suisun Creek,

They refer to the Supreme Court case of Peabody v. Clty of Vallejo as
-establishing that normal flow as being 3 second feet from December to
Februarj and 1 second foot in March and April. They claim to divert at a

| “polnt within the SWzFV: of Section 32, TEN RoW, MDR&M., under both ripsrian
and appropriative rights. They state that first use was made in 1876, that

they presently irrigate 202.1 acres and water livestock, and that field crops,



. _ | orchard and vineyard have been irrigated, from 1517 to 1951, on a year round
basis. They complain that the cities of Suisun and Fairfield have been
punplng for many years from wells in Suisun Valley thereby depleting the
water ressurces of that valley and thut that practice is harmful to their
(thé protestants’) crdps and fruit trees.

The Estate of Y. A. Neitzel protests on grounds nearly identical

to those ésserted by Protestants Martin and Smith. The protestant Estate's
diversion is said to head within the SWSYZ of Section 32, TSN R2V, HDB&M.,
the water having been used since 1880. They argue that any water diverted
from Suisun Cregk adversely affects the water tahle on riparian properties.

J._ M., Vincent snd Leslie Valine protest on the saue general

grounds, They mention irrigation of orchards since 1927, state that their
diversion heads within the XWESW: of Section 32, TSN R2Y, MIB&M,

. ~ Ansvers

In answer to each of the protests the applicent denies that it

is sought under the application io divert sii or any of the normal flow
of Sulsun Creek, stating in that connection that the proposed point of
diversion commends but a very small proportion of the watershed sbove the
protestants, that the stream filed upon has practically no normel ficw,
discharging into Sulsun Creek only curlng heavy rains, that the waters which
the applicant secks to divert are freshet and storm waters occurring between
October 1 and April 30, and that when such freshet and storm waters occur
Suisun Creek is in flood and wastege occurs into Suisun Pay. The applicant
also asserts in its answers that divertable surplus water flows past the
'prdposed point of diversion only during storm periods for a few days each

: . year, and that at other times the fiow is too small in a.mount to warrant

operation of the applicant's pump. The applicant denies that the proposed

_ diyersipn vill_affect_ﬁalls in Suisun Valley, allegirg that waters occurring




. at the proposed point of diversion never reach the protestents! wells, and
alleging further that the waters sought represent but a negligible proportion
0f the waters that waste into Suisun Ray.

Hearins Held in Accordancs with the 'ater Cnde

Application 13957 was completed in accordance witﬁ the Water
Code and the Rules and Reguiations of the Tivision of Water Resources and
being protested was set for formel hearing under the provisions of Section
7733(&) of the California.Administrative Code, Title 23, Vaters, on Thursday,
September 13, 1951 at 10:C0 o'clock A.M, in the Suptrviaors' Room, Solano
County Court House, Fairfield, California, Of the hearing the applicant
end the protestants were duly notified.,

Discussion

¥Witnesses at the hearing at Fairfield testified in substance as

follows:

John R. Burnham, City Ensineer of Suisun, testified (pages 6 to 41 of

transcript) that the source yields an estimated 24413000 gallons or more,
anmially, that the flow is flashy, most of it occurring for but a few dayﬁ
at a time, that there is a trickle for a considerable time in winter but
50% or more of the runoff occurs immediately after a rain, that the soﬁrce
is dry in summer, that when the source flashes Suisun Creek generally is
at flood stage also, that waters at such times waste into the Bay, that
the flow of the source is very minor in comparison with flood flows in
Sulsun Creek, that the watershed tributary to the source is an infinitesimal
part of Sulsun Creek watershed, that ihe purpose of the proposed reservolr
_ is to ditert and not to store, that the proposed dam is to be provided with
| . & bypass, that the proposed reservoir is 7 feet deep,70 feet wide and 130 feet
o -iong,indicating a capacity of about ¥ acre-foot, that Suisun Creek,.bélcw the

:lovest_protestant; was running nearly bank full on April 30 of an average year,
Ll e . e _




that the drainage area above the proposed point of diversion 1s 222 acres,
and that the source is dry cduring summers of dry years,

P. M. Epiteel, a witness on.behalf of the profestant Neitzel Estate, testified

(pages 41-55 of transcript) that he has cbserved the flow of Suisun Creek
for many years, that.he is an appropriztor on Suisun Creek, that in some years
there is no water in Suisun_Creek at any season, that in 1939 the flow of
Suisun Creek never reachcd}%gie witness') plece, that in an average year,

in his opinion, demand e xeeds supply, that this year (i951) rainfall was
above normal yet Sulsun Creek did not reach flood stage, that when flow
started this spring (1951) he pumved in early April but had td stop because
vater users upstresm were taking all the wa;er, Lhat the flow of Suisun Creek
up to Aprill 30 in his opinion has not been equal, on average, to his purmping
needs, that different varieties of fruits require wzter at different tinmes,
that he has a 6 inch centrifugal pump with a 10 horsepower motor and that
Ywhen the water level is up 1in the creek 2 or 3 feet it will pnﬁp a thousand
géllon§ 8 minﬁte, from a thousand to eleven hundred, depending. on the water
level%, that there are frequent occasions during rains and following rains
when éonsiderable wvater flows past his place, that in November, 1950 when
heavy rains occurred the creek was not flowing to capacity but nevertheless
carried a considerable flow, that the wells zlong Sulsun Creek and the water
levels in them depend upon the flow of Sulsun Creek,

Applications senior to fpplication 13697 to divert from Sulsun

Creek or its tributaries are as followe:
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Application: Fermit : Appropriator E Amoant : Location of Pcinf:
: : T Sec. Ttl Ac.FiS of Divereion

1908  : 1042 : City of Tallejo: 7.0 10000: Sec. 19, TEN R2W, MDB&M

4 e s pa

% Bd o% ¥% b ne vi we sufew oa|sn

12167 : 7206 & Lye, Allenby 10 6 3

12081 : 7704 : Lazbert Bros. : (0.3 : 19 5 2

12082  : 7705 : Lambert T 0.64 2 : 7 5 2
12983 T 7706 @ Glashoff T 0.36 : 6 5 2
T 12084 t 7707 @ Glashoff. A ¢ PG ¥ R : 6 &5 2
T 12690 v 7708 @ ¥artin, Smith : 2.5 : 32 5 2
t 1292 - ¢ 7709 : Valine T 0.43 : 32 5 2
+ 12993 t 7710 : Valine v 0.75 ¢ : 32 5 2 :
T 13026 : 7775 : Neitzel Estate ¢ 1.2 : 32 5 2 :
: 13157 : 78c8  : Jones t o 0.L 3 H 6 5 2 :
+ Tofals 13.89 10006 :

Should the sbove listed appropriators divert from Octcber 1 to April 30

(the period during which appropriation is sought under Application 13977)

at the maximum rates authorized under their permits the total smount

necessary to satisfy their demands would be {(13.89 x 2 x 7 x 30) plus 10006

or sbout 158&0 acre-feet sanually.

Direct measurements of the flow of Suisun Creek are not of record.

Bowever datm contained in Department Bulletin No. 5 - *Flow in California
 Streams® - enable a rough estimate to be mede. According to data contained in
~ that bulletin (on page 215 thereof) the streans of the Suiswm Creek Group

(which includes Suisun, Ulatis, ledgewood, Green Valley and Sulphur Springs

Creeks) flow at the mean, seasonal rate of approxinately 421 acre-feet per

square cile of tributary watershed lying obeve the main agriéultural arca.

According to the same reference the distribution, by months, of seasonal

runoff: from streams of the Suisun Creek Group averages as follows:



Month % of vesr's tntal Month % of year's totsl =

Jamiary 3.2 July 0.3
Pebruary 26,4 August 0.2
March 19.4 Septerher 0.1
April S.4 October 0.1
May 2.1 Yovember 1.3
June 0.8 Decerher 7.7

These figures indicate that 96.5% of the runoff of an average year occurs

‘between October 1 and April 30. That portion of the Sulsun Creek watershed
which'liés above the mouth of the small tributary on which the Suisun City
reservoir is located (into which it is proposed to divert under Application
13997) scales epproximately 44.8 sguare miles. Also contributing to the
flow of Sulsun Creek ebove the intake of the lowermost protestant are
approximately 2.2 square miles of productive watershed., The average
seasonal runeff enterins Suisun- Creek ahove the lowermnst protestant may be
supposed to be about 0.965 x (44.8 plus 2.2) x 421 or about 19100 acre-feet,
an amount some 20.5% in excess of the total amount the appropriators may be
supposed to divert.

Witness Nelitzel when questioned as to whether he contends that -
water should be sllowed to waste into the Ray in order to prevent ground
water levels from receding, revlied (pace 52 of transcript):

"I don't know; I suppose in effect that no one is using
it, I suppose as true of anything else, maybe it is
going to waste, As to whether it is going to waste

at the expense of something else, I dontt know. 3But

I do know this: that when Suisun Creek doesn't ruum,
that the water level ~n my ranch, and my neighborts
ranch, is considerably lower than when it does run,

I know that. And we also know that the higher the
creek gets over a peried of time, that also the water
level in the neighboring ground is also higrer; we

¥now that, Now whether that water 1s wasted or not is
~something that I wouldn't be able to answer."



The testimony just quoted indicates that the witﬁéss confuses
inconverience due to a lowering of water levels with injury due to a
failure of water supply. Obviocusly recessiomsof eround water levels
or of water levels in open channels incresse pumping costs snd introduce
difficulties in operation. It is a long recoguized principle however that
such increesed costs and operation difficulties do not in themselves
constitute a sufficlent basis for disapproval of an application to
appropriste water at some point upstresm and that the ruling considerstion
in such a situation is the existence or non-existence of unappropriated water,

Swimary snd Conclusions

It is evident from the testimony and from other information
outlined in preceding paragraphs that unappropriated water exists at times
in Suisun Creek, that at other times, particularly during late spring,
summer and early fall, supply is less than downstream demand, that the
proposed appropriation cannot affect the protestants from May to September,
both inclusive, because appropriation is not sought during those ﬁonths,
that when diversion from the tributary filed upon 1s practicable flow is
relatively sbundant in Sulsun Creek also, that the watershed topped by
the applicant's project is neglisibly emell as compared with the watershed
confrihutory to the protestants, and that the effect, if any, upon the
protestants, by the proposed diversion, must therefore be exﬁremely'small.

| In viev of all the circumstances it is the opinion of this office
that the regsons advenced by the protestante are insufficient to warrant
disapproval of Application 13997, that unappropriated water exists at times
in the source filed upon, thét such water may be taken and used heneficlally
_in the maenner propqsed bj the applicant without injury to other users within
| Suisun Creek watershed and that the_application should be approved, subject
%o the nstai tgfms and conditions. |
o e ._,3,;'~_
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ORTER

&pplicaticn 13997 for a permit to appropriate water having been
filed with the Divislon of VWater Besources as above staled, a protest
having been filed, a public hearing having been held and the State Engineer

- now being fully informed in the nremises:

IT IS5 EEREBY ORDERED that Application 13997 be approved and that
a permit he issued to the épplicant subject to such of the usual-terms and
coﬁﬁitions as may be appropriate, |

WITNESS my hand snd the seal of the Department of Public Works

of the State of Califorsia this 23rd day of January 1552
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/4 v ' Ir] f ."F"’/qf_‘* ' e
A. D. Edmonston
State Engineer




